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DIGBST 

1. A bid on a total small business set-aside, indicating 
that not all end items to be furnished would be manufactured 
or produced by small business concerns, is nonresponsive 
because otherwise the bidder would be free to furnish 
supplies from a large business and therefore defeat the 
purpose of the set-aside. 

2. Protester whose bid is properly found nonresponsive is 
not an interested party entitled to protest where the 
protester would not be in line for award if the protest were 
sustained. 

3. Protest against proposed withdrawal of small business 
set-aside is not for consideration where no solicitation has 
yet been issued because the General Accounting Office by law 
considers only protests involving solicitations and proposed 
or actual contract awards. 

4. Protest filed more than 10 working days after basis of 
protest was known or should have been known is untimely. 

DBCISIOH 

Propper Manufacturing Co., Inc. and Columbia Diagnostics, 
Inc. protest the cancellation of invitation for bids (IFB) 
No. DLA120-88-B-1113, a total small business set-aside, 
issued by the Defense Personnel Support Center, 
Philadelphia, Pennsylvania, for the procurement of occult 
blood determination test kits. 

Propper's protest is denied in part and dismissed in part. 
Columbia's protest is also dismissed. 

A total of five bids were received at bid opening on 
August 5, 1988. The apparent low bid of $8.75 per unit was 
found to be nonresponsive. Propper's bid was next low at 



$ 1 0 . 4 7  per  u n i t .  Columbia w a s  n e x t  low a f t e r  Propper. 
Relying on t h e  p r i c ing  h i s t o r y  of p r i o r  procurements f o r  
t h i s  i t e m ,  t h e  con t r ac t ing  o f f i c e r  sought and received 
approval t o  cancel t h e  IFB and withdraw t h e  se t - a s ide  
because of p r i c e  unreasonableness. Propper and Columbia 
were n o t i f i e d  of t h e  approved c a n c e l l a t i o n  on October 1 7 ,  
1988.  Propper subsequently f i l e d  i t s  p r o t e s t  with our 
O f f i c e  on October 2 4 ,  and  Columbia f i l e d  its p r o t e s t ,  
r e i t e r a t i n g  Propper 's  p r o t e s t  grounds, on December 14.  

Propper a s s e r t s  t h a t  t h e  s o l i c i t a t i o n  should not have been 
canceled because i ts  of fered  p r i c e  was reasonable. Propper 
a l s o  p r o t e s t s  t h e  proposed withdrawal of t h e  small b u s i n e s s  
set-aside, and seeks t h e  award of a con t r ac t  under t h e  
o r i g i n a l  s o l i c i t a t i o n .  

I n  i t s  repor t  submi t ted  i n  response t o  t h i s  p r o t e s t ,  t h e  
agency concludes t h a t  Propper 's  bid is nonresponsive due t o  
t h e  p r o t e s t e r ' s  c e r t i f i c a t i o n  i n  i t s  bid t h a t  n o t  a l l  e'nd 
items t o  be furn ished  would be manufactured or produced by a 
small b u s i n e s s  concern. Although Propper concedes t h a t  it 
mistakenly c e r t i f i e d  t h a t  not a l l  end items t o  be furn ished  
would be manufactured or produced by small business  
concerns, it contends t h a t  when i t s  bid is read i n  whole it 
i s  apparent t h a t  only small b u s i n e s s  end items w i l l  be 
provided. S p e c i f i c a l l y ,  Propper r e f e r s  t o  t h e  Federal  Drug 
Administration (FDA) f i l e  numbers it l is ted i n  i ts b id ,  
denoting FDA approval of its products.  The p r o t e s t e r ,  a 
small business ,  a s s e r t s  t h a t  t h e s e  FDA f i l e s  do not conta in  
any ind ica t ion  t h a t  its products w i l l  be manufactured 
anywhere o the r  than  i ts  own manufacturing p lan t .  Propper 
exp la ins  t h a t  only t h e  developer s o l u t i o n  component of i t s  
product  w i l l  be produced by a subcontractor ,  Steron,  I n c .  

A responsive bid is one t h a t ,  i f  accepted by t h e  government 
as s u b m i t t e d ,  w i l l  o b l i g a t e  t h e  con t r ac to r  t o  perform t h e  
exac t  th ing  called f o r  i n  t h e  s o l i c i t a t i o n .  See FAR 
S 14.301 (FAC 8 4 - 1 1 ) ;  J.G.B. Enterprises,  Inc.! B-219317.2,  
J u l y  3 1 ,  1985,  85-2 CPD 109. The c e r t i f i c a t i o n  concerning 
a b i d d e r ' s  ob l iga t ion  t o  fu rn i sh  products manufactured or 
produced by a small b u s i n e s s  concern is a matter of b id  
responsiveness because it involves a performance commitment 
by t h e  bidder.  J .G .B .  En te rp r i se s ,  Inc., B-219317.2,  s u  r a ,  
a t  1-2. Where a bid on a t o t a l  small bus iness  s e t - a s i  se- e 
f a i l s  t o  e s t a b l i s h  t h e  b i d d e r ' s  l e g a l  ob l iga t ion  t o  fu rn i sh  
end items manufactured o r  produced by a small business  
concern, t h e  bid i s  nonresponsive and m u s t  be r e j ec t ed ;  
otherwise,  a small bus iness  con t r ac to r  would be f r e e  t o  
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prov ide  t h e  end items from e i t h e r  small o r  l a r g e  bus inesses  
as its own bus iness  in te res t s  might d i c t a t e ,  t h u s  d e f e a t i n g  
t h e  purpose of t h e  s e t - a s i d e  program. 
.I I n c  B-227636, J u l y  24 ,  1987, 87-2 C P D T 8 7 .  

See Rocco I n d u s t r i e s ,  

Regard less  of P roppe r ' s  c o n t e n t i o n  t h a t  t h i s  c e r t i f i c a t i o n  
w a s  t h e  r e s u l t  of a c ler ical  e r r o r ,  because acceptance of 
P roppe r ' s  bid would not  l e g a l l y  o b l i g a t e  t h e  company t o  
f u r n i s h  small bus iness  products ,  w e  agree  t h a t  t h e  b id  m u s t  
be r e j e c t e d  as nonresponsive.  See Delta Concepts, I n c . ,  
B-230632, J u l y  13, 1988, 67 Comp. Gen. , 88-2 CPD 43. 
With r e spec t  t o  P r o p p e r ' s  post-bid exp lana t ion  of what it 
a c t u a l l y  in tended ,  respons iveness  is determined from t h e  
face of t h e  bid i t s e l f ;  t o  a l low a b idder  t o  make its 
nonresponsive b id  respons ive  a f t e r  opening would be 
tantamount t o  p e r m i t t i n g  it t o  submit a new b i d ,  and t h u s  
may n o t  be permi t ted .  Id See J a c k  Young Associates - Ltd.,  B-195531, Sept.  20, 1 9 7 9 ,  79-2 CPD 7 207. 
P roppe r ' s  bid could be read as Propper sugges t s  and w e  were 
t o  accep t  t h e  c o n t e n t s  of t h e  r e fe renced  FDA f i l i n g s  as p a r t  
of i ts b id ,  P r o p p e r ' s  bid is, a t  best, ambiguous s i n c e  it 
c o n t a i n s  a s p e c i f i c  c e r t i f i c a t i o n  t h a t  Propper w i l l  no t  b e  
supplying s m a l l  bus ines s  products  and a n  apparent  
c o n t r a d i c t o r y  statement incorpora ted  by r e fe rence  t h a t  i t s  
p l a c e  of performance is a small bus iness .  See g e n e r a l l y  
Discount Machinery & Equipment, 1nc.--Request f o r  
Recons idera t ion ,  B-223048.2, J u l y  1 ,  1986, 86-2 CPD 5. 
Therefore ,  we deny P roppe r ' s  cha l l enge  t o  t h e  agency 's  
nonrespons i v e n e s s  de t e rmina t ion .  

- 

A' 
Even'if 

- 

Given t h e  nonresponsiveness  of P roppe r ' s  b id ,  we need not  
cons ide r  t h e  p r o p r i e t y  of t h e  c o n t r a c t i n g  o f f i c e r ' s  d e c i s i o n  
t o  cancel t h e  s o l i c i t a t i o n  since w e  conclude t h a t  Propper is 
not an  " i n t e r e s t e d  p a r t y "  under our Bid P r o t e s t  Regula t ions ,  
4 C.F.R. SS 21.0(a)  and 2 1 . l ( a )  (1988) .  Where, as here ,  a 
p r o t e s t e r  would not  be i n  l i n e  f o r  an  award even  i f  i ts 
p r o t e s t  were reso lved  i n  i ts favor ,  t h e  firm is not an 
i n t e r e s t e d  p a r t y  and we w i l l  not cons ide r  t h e  p r o t e s t  on  
t h e  merits. See N a t i o n a l  Medical Aomecare, B-229577, 
Jan.  1 2 ,  1988, 88-1 CPD 11 21 .  Under t h e  circumstances, 
Propper is n o t  a n  i n t e r e s t e d  p a r t y  t o  p r o t e s t  t h e  
c a n c e l l a t i o n  of t h e  s o l i c i t a t i o n  because,  as a nonresponsive 
b idde r ,  it would not  have been e l i g i b l e  f o r  award i f  t h e  
s o l i c i t a t i o n  had not  been canceled.  See Beckman 
I n s t r u m e n t s ,  I n c . ,  B-220794; B - 2 2 0 7 9 5 7 e b . 1 9 8 6 ,  86-1 
CPD 11 178 a t  5. Accordingly,  we d i s m i s s  P roppe r ' s  p r o t e s t  
of t h e  c a n c e l l a t i o n  of t h e  s o l i c i t a t i o n .  

- 
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As t o  Propper ' s  p r o t e s t  a g a i n s t  t h e  proposed withdrawal of 
t h e  small bus iness  s e t - a s i d e ,  we understand from t h e  agency, 
and t h e  p r o t e s t e r  does not  d i s p u t e ,  t h a t  no new s o l i c i t a t i o n  
has  been i ssued .  Under our Bid P r o t e s t  Regula t ions ,  we 
cons ide r  p r o t e s t s  involv ing  s o l i c i t a t i o n s  i ssued  by f e d e r a l  
agenc ie s  and awards made or proposed t o  be made under t h e s e  
s o l i c i t a t i o n s .  4 C.F.R. S 2 1 . 1  ( a )  . Although t h e  agency may 
have decided t o  procure t h e  t e s t  k i t s  on a n  u n r e s t r i c t e d  
b a s i s  i n  t h e  f u t u r e ,  u n t i l  such t i m e  as t h e  agency in i t i a t e s  
a procurement through t h e  i s s u a n c e  of a s o l i c i t a t i o n  t h e r e  
i s  no b a s i s  f o r  u s  t o  cons ider  t h i s  a s p e c t  of P roppe r ' s  
p r o t e s t .  - See Cen t ron ic s  S a l e s  & S e r v i c e  Corp., B-225514 ,  
Dee. 3 ,  1 9 8 6 ,  8 6 - 2  CPD 7 640 .  W e  t h e r e f o r e  d i smis s  t h i s  
p r o t e s t  i s s u e .  

p roppe r ' s  p r o t e s t  i s  denied i n  p a r t  and dismissed i n  p a r t .  
I n  v i e w  of our r e s o l u t i o n  of t h e  p r o t e s t ,  Propper 's  claim 
f o r  c o s t s  is denied.  See Hydroscience, I n c . ,  B-227989 -et - 

W e  no te  t h a t  dur ing  t h e  pendency of  P roppe r ' s  p r o t e s t ,  
Columbia a l s o  f i l e d  a p r o t e s t  a g a i n s t  t h e  c a n c e l l a t i o n  of 
t h e  IFB.  Columbia seeks  award of a c o n t r a c t  under t h e  
o r i g i n a l  s o l i c i t a t i o n  as t h e  only  responsive b idder .  O u r  
r e g u l a t i o n s  provide t h a t ,  i n  cases o t h e r  t han  a l l e g e d  
i m p r o p r i e t i e s  i n  a s o l i c i t a t i o n  which are apparent  p r i o r  t o  
bid opening, p r o t e s t s  m u s t  be f i l e d  not  l a te r  t h a n  
1 0  working days a f t e r  t h e  b a s i s  of p r o t e s t  is known o r  
should  have been known, whichever is  ear l ie r .  4 C.F.R. 
S 2 1 . 2 ( a ) .  The record r e f l e c t s  t h a t  n o t i c e  of t h e  
c a n c e l l a t i o n  of t h e  s o l i c i t a t i o n  was s e n t  t o  a l l  b idde r s  on 
October 1 7 ,  1 9 8 8 .  Columbia f i l e d  i t s  p r o t e s t  with our 
O f f i c e  on December 1 4 ,  more than  10 working days a f t e r  it 
should have known t h e  b a s i s  of i ts  p r o t e s t .  Therefore ,  w e  
d i s m i s s  Columbia's p r o t e s t  as untimely f i l e d .  

&, NOV. 2 3 ,  1 9 8 7 ,  87 -2  CPD 1 5 0 1 .  

G e n e r a l  Counsel 
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